Overall Questions
General
1. Is this a legitimate consultation or is the Bill being rushed through?  Will these questions / concerns be answered before the Bill is put through?

The consultation Equity and Excellence: Liberating the NHS complied with general consultation guidelines and best practice. It received some 6000 responses, indicating a very high level of interest and engagement from respondents. Comments were submitted from across the spectrum of health and social care, from clinicians to patients to local authorities and LINks. 
The Government published its response to the consultation in December 2010, and has made some significant changes to the reform plans in light of the responses received. These alterations have been reflected in the Health and Social Care Bill, which was published on 19 January. The Bill will be subject to further scrutiny as it passes through the Parliamentary process. 
2. What happened to the Tory manifesto pledge of ‘we will not reorganise the NHS’?  It is the biggest reorganisation of the NHS since its inception yet the Government have already decided on overall structure and are just consulting on detail – why is this?
Reform is not an option; it is a necessity in order to sustain and improve our NHS. We have been clear that NHS organisations must cut back on bureaucracy, not on frontline care. Instead of hierarchical management by the Department of Health and strategic health authorities (SHAs), improvement will come from devolving power to professionals, patients and carers. 

Reform is required precisely so that we can create a system in which patients are at the centre of decision-making with local professionals both empowering patients to take decisions and doing so on their behalf with the benefit of clinical experience. Importantly, politicians will no longer be able to micromanage NHS organisations. 

The reforms build on many previously tried-and-tested models: GP fundholding in the early 1990s; total purchasing in the mid-1990s; and practice-based commissioning in the mid-2000s. This gives us a wealth of experience on which our reforms are based.

3. How can the legislation be modified to ensure that vulnerable people are truly at the heart of the NHS?
The reforms are based on some key principles: putting patients and local communities at the heart of decisions made in the NHS, expressed through the simple principle of ‘ no decision about me, without me’; a relentless focus on outcomes for patients; and liberating professionals at every level to take decisions in the best interests of patients. 
The Command Paper, Bill, and recent consultations on choice bring a renewed focus on choice and control, and an information revolution. These are two crucial areas where steps can be taken to ensure that vulnerable people have a voice in the new system. White Paper responses suggest that the government should build on tools for support and advice that are already working well, including personalised care planning, self-care, and patient education programmes. In particular, respondents said we should broaden the use of patient decision aids, which can be useful for some types of decision. 

In addition, HealthWatch will better enable people to help shape health and social care services at both a local and national level by providing a strong forum where public and patient views and experiences can influence the commissioning process and improve the quality of health and social care services. Ensuring the consumer voice is representative of a diverse community is as important as ensuring their health and social care needs are met. During the transition year, we will encourage and support LINks to provide opportunities for all members of the community to have their say, in particular undertaking active outreach to hard to reach/seldom heard groups.

HealthWatch

1. How do you ensure a national standard for HealthWatch?
The Government agrees that there needs to be a clear and consistent vision for local HealthWatch, which HealthWatch England will provide.  Subject to Parliamentary approval, the Bill will also provide for regulations to be made setting out what local HealthWatch membership should look like.  However, we believe local authorities are best placed to manage local priorities, and the Bill therefore will not prescribe exactly how each local HealthWatch should provide advice and information. Localism will be a key driver in the make up of HealthWatch organisations across the country, working within the framework of a national standard. 
2. What will happen to the LINk function during the transition to HealthWatch?  What funding will be available?

Local HealthWatch organisations will replace the current system of local involvement networks (LINks) and their functions will evolve from LINks functions, building on their strengths and addressing their weaknesses.  Local HealthWatch organisations will also take on additional functions to support individuals by providing information on choices, and potentially providing or signposting to NHS complaints advocacy. Local HealthWatch organisations will begin to operate in April 2012.

Local HealthWatch organisations will continue the role of current LINks whereby authorised representatives of Local HealthWatch organisations will be able to ‘enter and view’ service providers’ premises, with the provider’s agreement, to observe the carrying out of activities. 

Local HealthWatch organisations will be funded via local authorities (as were LINks) and will be accountable to local authorities for operating effectively and providing value for money.

3. Why are Local Authorities funding HealthWatch?  Isn’t there a conflict of interest here?

As local HealthWatch is a representative on local authority health and wellbeing boards, it is seen as important that local HealthWatch should remain within local authority funding mechanisms.

Many respondents to the consultation voiced this concern.  However, the Government believes that if local HealthWatch are to play a full part in their local communities, it would not be appropriate for them to be funded nationally.  There are many excellent examples of the relationship between LINks and local authorities working well in a collaborative yet challenging way.  HealthWatch England will support local HealthWatch to continue to do this.  For example, HealthWatch England will agree standards against which local HealthWatch organisations and local authorities could benchmark performance and spread good practice.

4. What support will be given to HealthWatch to equip them for their new roles?
The Government is inviting local authorities to develop pathfinder organisations to help with preparations for local HealthWatch.  Pathfinders will be able to explore more fully a number of issues that were raised in the consultation and look at how these can best be resolved to make sure that HealthWatch gives patients and the public a strong voice.

Local HealthWatch organisations will set their priorities based upon information and intelligence gathered on local health and social care. Whilst the Local HealthWatch organisation will have accountability to the local authority, it will be independent in how it chooses to deliver its work. Its place on local health and wellbeing boards will help promote its independent role in presenting the views and wishes of local communities.

5. Will the current LINk hosts continue to be involved?

Local HealthWatch organisations will evolve from the current system of local involvement networks (LINks) building on their strengths and addressing their weaknesses and taking on additional functions in supporting individuals providing information on choice and NHS complaints advocacy. Local HealthWatch will begin to operate in April 2012.

6. Who will decide what national HealthWatch looks like?
HealthWatch England will be a wholly independent entity within the Care Quality Commission (CQC).  Subject to Parliamentary approval, the Bill will establish a HealthWatch committee within the CQC.  The Committee will be represented on CQC’s board by its chair, who will be appointed by the Secretary of State for Health.  The HealthWatch England Committee will carry out the work of CQC related to HealthWatch England and have powers to provide advice to the NHS Commissioning Board, Secretary of State for Health, CQC and Monitor.

The Committee and governance of HealthWatch England will be built up from the grass-roots and include good representation from local HealthWatch and other voluntary and user-led organisations.  It will need the right mix of skills to ensure it is effective, particularly in supporting local HealthWatch.
Outcomes

1. How will outcomes be measured for people not registered with GPs?

2. How can outcomes be improved in groups who do not access health services?

The first NHS Outcomes Framework signalled the direction of travel for the NHS in focusing on outcomes, and set out the national outcomes that the NHS as whole will be aiming to achieve. Many of the outcomes included in the framework are population based measures which means that they seek to measure outcomes for both people who are routinely in contact with NHS services as well as those who are not. However, the Department of Health will not be setting out how these high level outcomes should be delivered. It will be for the proposed NHS Commissioning Board to translate the national outcomes into outcomes and indicators that are meaningful at a local level in the Commissioning Outcomes Framework, which it will then use to hold GP commissioning consortia. 

It will therefore be for GP commissioning consortia to ensure that it meets the commitments set out by the NHS Commissioning Board, as well as meeting the needs of their local population through the commissioning and contracting process. We would expect GP commissioning consortia to commission comprehensive services for their local population, and for these services to make provisions for groups that are hard to reach. Both GP consortia and the NHS Commissioning Board will need to develop effective ways of harnessing the patient and public voice so that commissioning decisions are increasingly shaped by people’s experiences and aspirations of what high quality health services meet their expressed needs. 
3. How will patient reported outcome measures be developed?

As explained in The NHS Outcomes Framework 2011/12, the approach to Domain 4: Ensuring that people have a positive experience of care will evolve over time. We recognise that measuring and monitoring quality from the patients’ point of view is a relatively new area of focus for the NHS, and that the national and local infrastructures required to take this forward will need to be refined and developed.  

In developing future options for this domain, we will be taking an evidence-based approach and focusing primarily on the issues that matter most to patients, service users and carers. This is likely to require the development of a range of new methodologies, approaches and instruments and indicators, but they must be developed in ways that build on and support the wide range of local measurement systems and approaches that have been developed and are being used across the NHS.

As this development work is taken forward, we will ensure that patients, service users, cares, NHS staff and wider stakeholders are involved, so that robust options are included in future iterations of the NHS Outcomes Framework.
4. Should there be different outcomes for different groups of people? E.g. male and female life expectancy.
The first NHS Outcomes Framework sets out the high level outcomes that the whole of the NHS should be trying to achieve. In selecting outcomes for this first framework there was a deliberate attempt to select outcomes that are important to different groups- for example, different age groups or particularly vulnerable groups. The response to the consultation as well as the NHS Outcomes Framework document sets out in more detail the approach taken for each domain. Whilst considerable care has been taken to select a balanced set of outcomes, the framework can never be all-encompassing in terms of setting specific outcomes for every condition or group of people.

However, as the framework evolves over time it will increasingly become possible to interrogate many of the high level outcome measures for certain groups of people. In selecting outcomes and determining how they should be measured, active consideration has been given to how the indicators can be analysed. For example, where it is possible to do so, indicators will be disaggregated by the equalities characteristics (age, ethnicity, religion or belief, gender, disability and sexual orientation). Furthermore, particular consideration will be given to selecting indicators that could be disaggregated by socio-economic group and area deprivation as these represent key drivers of poor health outcomes.

We know that current data collections are limited in the extent to which it is possible to disaggregate by these groups, and over time we will work to improve data collections so that more indicators can be disaggregated in this way.  Annex A of The NHS Outcomes Framework 2011/12 provides a breakdown of the indicators by local disaggregation and equalities.
Regulation

1. How long will a licence last for?
This policy is still under development, we are therefore unable to provide you with a fuller reply. 
2. Who is going to monitor the salaries of staff in FTs?
Foundation Trusts will be subject to regulation by Monitor in the same way as other providers.  Foundation Trusts will be required to prepare details of the pay and remuneration policy of the Foundation Trust, together with details of the pay of directors and the expenses of directors and governors, and to hold annual meetings of their membership to consider the trust’s annual reports and accounts. This meeting will be open to the public, as with existing meetings of governors.
As we made clear in the White Paper, FT’s broad statutory framework will continue to ensure that any financial surplus, and any proceeds from the sale of assets, are reinvested in the organisation or used to repay debt, rather than distributed externally, so that patients reap the benefits.

Commissioning / GP Consortia

1. How will the increased management needed for large numbers of consortia (compared to PCTs) lead to reduced management cost?

GP commissioning is not about trying to turn GPs into managers. It is about placing the financial power to change health services in the hands of those NHS professionals whom the public trust most.  This will reduce waste and bureaucracy as GPs are empowered to strip out activities that do not have appreciable benefits for their patients’ health or healthcare. 

Subject to Parliamentary agreement, the Bill will provide for the Government to set a control total for administration spend for the NHS Commissioning Board, and a separate control figure for consortia based on pound per head of population. A number of respondents to the consultation on this expressed confidence that consortia were likely to keep a good grip on administration costs.
2. How does the voluntary and community sector effectively influence consortia?  Will the NHS Commissioning Board have the power to force GP consortia to work with third sector organisations to improve patient outcomes?

Feedback from meetings with GP leaders shows that there is a commitment to patient and public involvement within emerging GP consortia and a desire to keep existing structures that have worked well, as well as forging stronger links with local HealthWatch.  Subject to Parliamentary agreement, the Bill will provide for consortia to make arrangements to ensure that they have appropriate advice from professionals with expertise in health. There will be a duty placed on GP consortia to ensure that people who may receive a service are involved in its planning and development, and to promote and extend public and patient involvement and choice. It is proposed, however, that consortia should have the freedom and flexibility to decide how best they exercise this duty, rather than rely on rigid prescribed structures.

Building on the findings of the pathfinder GP consortia, emerging consortia will work with PCTs to develop transition plans, a part of which will include how they intend to develop relationships with emerging health and wellbeing boards, with Local Involvement Networks (as they develop into local HealthWatch) and with other community partners and patient groups.
The Department of Health’s Strategic Partners are currently working at a national level with the commissioning development team to identify ways of supporting the voluntary and community sector to work effectively with consortia.

3. How will we ensure it is patients’ needs not GP wishes that are the drivers of services?
GP consortia and the NHS Commissioning Board will be under statutory obligations to promote patient choice. Local HealthWatch will strengthen patient voice, and the enhanced role of local authorities will increase democratic legitimacy of NHS commissioning decisions.  The Bill will place a duty on GP consortia and the NHS Commissioning Board to ensure that people who may receive a service are involved in its planning and development, and to promote and extend public and patient involvement and choice.

Consortia will have a duty, before the start of each year, to prepare commissioning plans, including proposals for how they intend to use their commissioning budget and how they intend to improve outcomes for patients. Consortia will need to discuss these proposals with local health and wellbeing boards (which must include a local HealthWatch member) to ensure that they reflect joint strategic assessments of need and joint health and wellbeing commissioning strategies.
Local government will have a clear ability to scrutinise GP consortia, as well as stronger powers to scrutinise any NHS-funded services, including providers of primary care. To support public accountability, consortia will also be required to make public their remuneration arrangements, to hold an annual general meeting that is open to anyone, make their commissioning plans available to the public, and publish an annual report, which includes consideration of how well they have discharged their new joint arrangements with local authorities. The annual report will also be the place where GP consortia reflect the patient and public consultations that have taken place. 

4. How will (expensive) disadvantaged families and patients be considered by GP consortia?
As the Government devolves power, the plans reinforce the fact that the NHS is an integrated system. Its core purpose to focus on outcomes will become clearer. The Government is promoting shared decision-making between patients and professionals. In future, there will be far more effective arrangements than exist currently to ensure joined-up working across the NHS, public health and social care. The NHS Commissioning Board will set common frameworks in which GP consortia commission services, a regulator ensures that standards in care are met, and there is greater transparency of outcomes, which will drive up efficiency and quality.

To give patients even more choice, the Government will open up services to include new independent and voluntary sector providers – if they can deliver a service that patients want, to a high standard and within the NHS tariff, then they should be allowed to do so. To make sure all providers have the right incentives to succeed, the Government will implement a ‘payment for results’ system throughout the system.

5. If a GP and a patient cannot agree on a course of treatment, what happens? 
GPs are well placed to design care packages for patients, which should lead to improved health outcomes and tighter financial control. There will be clearer incentives for more integrated and preventative care where those closest to the decision – the GP and the patient – think this is appropriate.  There will be a powerful local voice in the form of local HealthWatch which provides a new way for patients and the public to shape health services and exercise genuine choice through feedback. To give patients even more choice, the Government will open up services to include new independent and voluntary sector providers – if they can deliver a service that patients want, to a high standard and within the NHS tariff. We would want to ensure that the focus is on developing behaviours and cultures that will encourage and facilitate public involvement and patient voice. Where disputes arise we would expect them to be resolved locally.
6. What extra funding will GPs get for populations with higher needs?
The NHS Commissioning Board will be responsible for allocating NHS resources to GP consortia, which will be a change from the present allocation system. Increasing provider freedom means that they can respond to patient needs and preferences and enables greater responsiveness of services according to what clinicians think is most beneficial and according to patient preferences. The Government’s aim is to create an NHS where patients are in the driving seat. This will give everyone the power to choose any healthcare provider that meets NHS standards. 

7. Won’t this exacerbate the postcode lottery?
The proposals will mean GPs taking on new roles and responsibilities as the guardians of local health services, working closely with local government to ensure that the health and care needs of local people are being met. The NHS Commissioning Board, supported by NICE, will develop a commissioning outcomes framework so that there is clear, publicly available information on the quality of healthcare services commissioned by consortia.  It will include measures to reflect consortia’s duties to promote equality and to assess progress in reducing health inequalities.
8. Do GPs have the expertise for specialist commissioning? Do GPs have the time and resources for this?
The NHS Commissioning Board will have direct responsibility for commissioning services that it would be less appropriate for GP consortia to commission, such as primary care, specialised services and high secure psychiatric services. 

Within the ‘pathfinder’ GP consortia programme there will be particular emphasis on testing ways of ensuring that consortia quickly develop knowledge and expertise in relation to specialist areas. This will include exploring joint commissioning with local authorities, for instance in relation to care and support for children (including looked after children and children living in families with multiple problems), people with long-term mental health conditions, and people with learning disabilities.  The Government will also ensure that the NHS Commissioning Board has a particular focus on promoting quality improvement in relation to more complex or specialist services. 

9. NHS Commissioning Board: what democratic legitimacy does it have? Will we get to choose?
The functions of the NHS Commissioning Board will be defined in primary legislation rather than being at the discretion of the Secretary of State through a process of legal delegation.  Instead, direction for the NHS will be restricted to a more formal and transparent once-a-year process, which will provide for greater stability and planning certainty.  

The Government has also decided that each year the Secretary of State will be obliged to undertake a formal public consultation on the priorities contained within the annual mandate for the Board which will set out what it is expected to deliver within the budget it has been allocated.  This will focus around a set of measurable health outcomes and improvements in patient choice and involvement. This constitutes a significant enhancement of public engagement in setting NHS priorities, compared with the current process for setting the NHS Operating Framework 2011/12.

The aim is to strengthen the local democratic legitimacy of the NHS in the new system, and for the first time local authorities will have real influence in NHS commissioning.  Building on the power of the local authority to promote local wellbeing, new statutory arrangements will be established within local authorities - which will be established as ‘health and wellbeing boards’ or within existing strategic partnerships – to take on the function of joining up the commissioning of local NHS services, social care and health improvement.  Directors of Public Health will be jointly appointed, and partnership working between the NHS, social care and other local services will be promoted.

10. How is equality checked and what happens if the health inequality gap widens?

The Equality Act 2010 harmonises discrimination law, and strengthens the law in a number of areas including placing a new duty on public bodies to consider how their policies, programmes and service delivery affect people with protected characteristics.

The NHS Commissioning Board will have a duty to promote equality and tackle inequalities in healthcare access and outcomes. One of the roles of the NHS Board will be to promote patient and public engagement and choice including championing effective involvement of patients, carers and the public in making decisions about and managing their own care. Its focus will be on achieving equal access to health services designed around the needs of the patient, for which it would be rigorously held to account by Ministers. GP consortia will also have a duty to promote equality.  The NHS Commissioning Board will be held to account against a set of meaningful outcome measures – such as year-on-year improvements in patient satisfaction and in survival rates. 
The NHS Commissioning Board, supported by NICE, will develop a commissioning outcomes framework so that there is clear, publicly available information on the quality of healthcare services commissioned by consortia.  It would include measures to reflect the consortium’s duties to promote equality and to assess progress in reducing health inequalities.
11. What happens if the money runs out?
Subject to Parliamentary approval, the NHS Commissioning Board will allot funding to consortia (including setting limits on spending on administration costs), ensure the overall commissioning expenditure and resource limits set by SofS are not exceeded and account annually to SofS. GP consortia will be under a clear duty to ensure that their expenditure does not exceed the commissioning budgets allotted to them.  The NHS Commissioning Board will hold consortia to account for the quality outcomes they achieve and for financial performance, but it will only have the power to intervene, where there is evidence that consortia are failing or are likely to fail to fulfil their functions. 

The Board will have the power to adjust consortia allocations in future years to reflect previous overspends or underspends, potentially similar to the way that PCT allocations currently operate, so that there are further incentives for good financial management. It will operate a clear and rules-based system. 

12. How is the NHS Commissioning Board going to interact with the third sector?  If the national body is going to nationally procure charitable organisations to provide local services, how will that work?  Would that situation not lead to all the ‘work’ going to large national charities regardless of if they have any local provider activity?
The NHS Commissioning Board will develop effective ways to harness public and patient voice including from voluntary organisations. When the NHS Commissioning Board is established, it will agree the detail of these arrangements.

Both the NHS Commissioning Board and GP Consortia will develop effective ways of harnessing the patient and public voice and experience so that commissioning decisions are shaped by people’s experiences and aspirations of what high quality health services should look like. Engaging with voluntary sector organisations, together with their local HealthWatch organisations and patient representative groups will help to facilitate this. Through developing this relationship with the voluntary sector, GP consortia can make use of the information and intelligence on patient experience to provide better outcomes for the public. It is expected that Consortia will also want to engage with Patient Participation Groups, Local Authorities and local voluntary organisations and community groups.
13. How will the NHS Commissioning Board hear views about specialist services?

Both GP consortia and the NHS Commissioning Board will be expected to develop effective ways of harnessing the patient and public voice so that commissioning decisions are increasingly shaped by people’s experiences and aspirations of what high quality health services meet their expressed needs. The NHS Commissioning Board’s role in promoting patient and public engagement and choice will include championing effective involvement of patients, carers and the public in making decisions about and managing their own care, working with consortia, local authorities, patient groups and HealthWatch; promoting and extending information to support meaningful choice, including patient reported experience and outcome measures; and developing and agreeing the with the Secretary of State the guarantees for patients about the choices they can make about their care.

Democratic Legitimacy

1. How does one person represent the whole community?

The Government is committed to ensuring that there is a strong local voice for patients through democratic representation in healthcare. There will be a minimum statutory membership for health and wellbeing boards, to ensure there is a minimum of at least one democratically elected representative. In response to the consultation, we are giving local people the flexibility to add more elected representatives, or clinicians, voluntary sector groups or providers. Local authorities and the health and wellbeing board themselves are best placed to agree on the exact membership of the health and wellbeing board. It would be wrong to be too prescriptive, as boards should be representative of their local needs and priorities and a top-down solution would get in the way of this.
2. What will be the sanctions available to Health and Wellbeing Boards re commissioning plans etc. and consortia?

GP consortia and local authorities will be required to have regard to the joint strategic needs assessment and the new joint health and wellbeing strategy (JHWS).  The Health and Wellbeing board will be able to write formally to the NHS Commissioning Board and the GP consortia if, in its opinion, the local NHS commissioning plans have not had adequate regard to the JHWS. It is right that Health and Wellbeing boards do not have a right of veto over plans, as that would undermine GP autonomy, and give local authorities the ability to make NHS commissioning decisions that could commit additional expenditure from GP consortia, without local authorities having to take responsibility for that expenditure.
When GP consortia send their commissioning plans to the NHS Commissioning Board, they will be under an obligation to state whether the health and wellbeing board agrees that their plans have held due regard to the JHWS and send a copy of their plans to the health and wellbeing board at the same time. 

Local authorities will have a new freedom and flexibility to discharge their health scrutiny powers in the way they deem to be most suitable – whether through continuing to have a specific health OSC, or through a suitable alternative arrangement. To enable this flexibility, the Bill will confer the health overview and scrutiny functions directly on the local authority itself. 

3. How can services which cover several boroughs work with two or more health & well-being boards?
Health and wellbeing boards will enable new fluidity and dynamism amongst NHS commissioning arrangements by providing a vehicle for NHS and local authority commissioners to come together on a geographical basis. We expect health and wellbeing boards will need to engage with a variety of players to ensure the right expertise including clinical expertise and voices including those of less well-heard groups are inputted into both the Joint Strategic Needs Assessment and Joint Health and Wellbeing Strategy. 
One of the defining principles of this Government is to push power away from Whitehall to those who know best about what will work in their communities - GPs, working with other healthcare professionals, and local authorities. Elected councillors and councils will have a new role in ensuring local health services are responsible and answerable to local communities.

The public will have a greater say in decisions that affect their health and care, and a clear route to influence the services they receive. The Government’s aim through health and wellbeing boards is for local authorities to have an enhanced role in integrating the commissioning of local health, social care and public health services to meet the needs of individuals and families using the services.

The health and wellbeing board will provide a sense of place for the health and wellbeing of the population within the local authority area. All relevant GP consortia will be required to send a representative to sit on the health and wellbeing board. Therefore, any GP consortia that have a boundary within the local authority area should be represented; equally, the health and wellbeing board could invite other consortia along who have a large number of registered patients living within the local authority area. Part of the work on early implementers will explore how the health and wellbeing boards will engage civil society, providers and clinicians and we will help embed that early learning and best practice when health and wellbeing boards are formally established in 2013.

